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New Law Creates Federal
Enforcement of Trade Secret Rights
By Larry D. Williams, Ph.D, Associate & Paul J. Linden, Partner | Wood Herron & Evans LLP

O

n May 11, 2016, President
Obama signed into law the
Defend Trade Secrets Act
(“DTSA”), which passed both houses
of Congress by a combined 497-2
bipartisan vote. The DTSA is the first
federal law that allows a private
party to enforce its trade secret
rights in federal court. Trade secret
rights are a form of intellectual
property protection afforded to
information from which a business
derives independent economic
value because the information
is not generally known, and the
business makes reasonable efforts
to maintain its secrecy. An example
of a trade secret is the formula for
Coca-Cola®.
Until the enactment of the DTSA,
trade secret rights were governed
solely by state law. Each state has
laws governing trade secrets, with
all but two states (Massachusetts
and New York) having adopted
the Uniform Trade Secrets Act
(“UTSA”). The DTSA does not
displace those state laws. Rather,

the DTSA provides an additional
legal framework for trade secret
protection and creates original
jurisdiction in federal
courts for lawsuits
involving enforcement
of trade secret rights.
The DTSA and
UTSA have many
similarities. For
example, the
Larry D.
definition of what
qualifies as a trade
Williams
secret and what
constitutes “misappropriation,” or
theft, of a trade secret is generally
the same under both the DTSA and
UTSA. Also, both the DTSA and UTSA
provide for the recovery of money
damages and the issuance of an
injunction against future use of the
misappropriated trade secret.
However, there are a number
of important differences between
the DTSA and UTSA. For example,
unlike the UTSA, the DTSA provides
a federal district court explicit
authority to seize assets necessary

to prevent further harm from the
trade secret theft. If a former
employee downloads a trade secret
protected file onto
a laptop before
leaving to work for a
competitor, the court
may issue an order to
seize the laptop while
the case proceeds.
Under the DTSA,
Paul J.
a business is
required to include
Linden
a “whistleblower”
disclaimer in its confidentiality
or non-disclosure agreements
with employees, consultants, or
independent contractors. This
requirement places an affirmative
duty on a business to state in its
confidentiality or non-disclosure
agreements that no one is subject
to criminal or civil liability when
disclosing a trade secret for the
purpose of reporting a violation
of law. The UTSA has no similar
provision.
Also, unlike the UTSA, the DTSA

does not recognize the “ inevitable
disclosure doctrine,” which provides
that, when an employee has
knowledge of trade secrets through
his employment, his improper
disclosure of the trade secrets
is inevitable when the employee
goes to work for the competitor.
Many states follow the “ inevitable
disclosure doctrine.”
In sum, the DTSA provides a
new federal law for the protection
and enforcement of trade secret
rights. Similarities and differences
between the DTSA and state laws
governing trade secret rights
require businesses to evaluate the
pros and cons of enforcing their
trade secret rights under the new
federal law, existing state law, or
both.
For more information please
contact Wood Herron & Evans at
www.whe-law.com.
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CLASSROOM
Wed. October 5th 8-10:30 a.m.
Crowne Plaza Hotel- Blue Ash
5901 Pfeiffer Road, Cincinnati, OH 45242

2016 Courier Classroom
Oct. 19: Maximizing Generational
Differences in the Workplace

PR: Build (or Rebuild) Your Corporate
Image to Grow Your Bottom Line
Companies that put the importance of a good reputation to the back of their minds while they attend
to more hard-edged, day-to-day urgencies do so at their own peril.
Join Northlich’s public relations experts for a hands-on session where you’ll discover tools and
techniques to build a positive public perception of your company. You’ll learn proven strategies to
build (or rebuild) your image including:
The top ten factors that influence your company’s reputation
Techniques to generate the “right” kind of media attention and interest
Harnessing the power of “word of mouth” via social media channels
Nine surefire strategies to improve your image –which ones are right for you?
Using content marketing to become a thought leader

Facilitators: Juli Hale, Manager, Public Relations, and
Tim Sansbury, Vice-President, Public Relations, Northlich.
Price Options:
This session only: $89
2 remaining 2016 sessions: $99
Your paid registration includes breakfast, workshop, a new 1-year subscription to the Business Courier.

Register at: http://bizj.us/1kdgxo
Questions? Contact Joe Hoffecker for additional information: jhoffecker@bizjournals.com
(Business Courier subscription cannot be applied as a renewal to an existing subscription, but may be gifted to another recipient. Tickets are non-transferrable. Sorry, no refunds.)
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